Neutrality: Between Law and Politics

Constantin Diamandi Sava

roadly defined, neutrality is the
position of a state that is not at war and
does not participate at hostilities. Yet,
neutrality is more than just a position. It
implies a legal status defined as a set of rights,
obligations, and privileges that have to be
acknowledged by both belligerents and
neutrals, and that are components of the law of
neutrality. This law regulates the coexistence
of war and peace for states — that is some
states are at war with other states while
maintaining peaceful relations with others.!
Defining the way in which the belligerents
and neutral states should act or abstain
represented a  complex issue in the
international public law, because the inter-
state relationships are determined not only in
terms of war and peace but also in terms of
social, economic, and cultural {flows.
Traditionally, the neutrality is defined as °the
legal status of a state that adopts a position of
impartiality towards two other states that are at
war with each other.”® Under this definition,
the law of neutrality is based not only on the
principle of non-participation or abstention
from participating at military conflicts but also
on the principle of impartiality. The latter
principle derives from legal obligations, which
leads to the conclusion that the neutral state
must deal with all contending partics similarly
or non-discriminatory; that is, the neutral
should not favour, directly or indirectly, the
emergence of political and military situations
more beneficial for one side.” For this reason,
the legal literature employs the notion of
impartial neutrality. There should be added
here the notion of prevention, without which
the legal or impartial neutrality is not
complete. Prevention originates from the

norms prescribing how the neutral states
should act if a belligerent infringes their
neutral status.* The obligations constituting
the principle of impartiality, abstention, and
prevention are ‘correlative’,” which means,
generally, that the belligerents must respect
the will of a state to be neutral.

Although the law of neutrality seems
clear, it becomes complex when applied to the
present context, How is the law of neutrality
employed in contemporary armed conflicts? Is
the neutrality the uniquely acknowledged
status of a state that does not want (o
participate in armed conflicts? A negative
answer requires the analysis of other accepted
options and of the legal obligations beyond the
acknowledged law of neutrality.

Moreover, the political option of a state to
secure its non-participation in future conflicts
— known in international relations as
permanent neutrality and non-alignment — is
another important issue for grasping the
concept of neutrality. Although the legal status
of these notions differs — the permanent
neutrality has a legally defined status that
implies legal obligations derived from treaties
and domestic state law, whereas the non-
alignment has no legally defined status — they
are similar in respect to the state’s option of
non-participation to collective defence pacts.
Must the so-called neutrals apply the law of
neutrality in case of an international military
conflict among other states? A delicate issue
emerges in this situation when the neutrals
participate in international systems that are
economic,  pohtically, and  culturally
integrated. Such an example is the European
Union. How can the EU neutrals stili define
their neutrality based on legal obligations if an
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EU member participates in an international
military conflict? In other words: what is
expected from an EU ncutral state when the
EU security is threatened, or when an EU state
is in military conflict with another state,
presumably a non EU member?

To clarify the issues presented here, 1 will
explain the concept of classical neutrality, the
relations between neutrality and the UN
collective security system, the concept of
quasi-neutrality, and the ‘European Security
and Defence Policy.’

The 1907 Hague Conventions that regulate
the neutrality in war on land and sea are out-of-
date. They are not obsolete in the legal sense
because they continue to be part of the
international public law.® But they arc
multilateral treatises that codified rules based
on treaties and customs, which formed the law
of war and neutrality in past centuries,
predominantly in the nineteenth century. In that
time the states were able to wage war against
each other and the status of neutrality began
and ended according to a state of war.
Moreover, the limits of the war technique
confined the war to land and sea (the 1923
Hague Draft Rules of Aerial Warfare is not
legally effective but it is considered declaratory
of the existing principle). On the contrary, in
the contemporary international law, the war is
outlawed; but there are non-war situations’ —
called international armed conflicts — that occur
between states. In the contemporary setting
there is the United Nations security system, but
no general norms prescribing precisely how the
third-party states should act when the UN
Security Council fails to declare the aggressor
state and the victim state, or when a UN
permanent member blocks the procedure. For
this reasons, the impartial neutrality — part of
the traditional international law of the system
of states existent before World War 1 — is also
called the classical neutrality.

The law of neutrality emerged from the
European state system after the Peace of
Westphalia, and it evolved: first, as
contractual  neutrality based on the

seventeenth- and eighteenth-century bilateral
treaties; second, through the nineteenth- and
twentieth-century

beginning of  the

institutionalization  and  codification. |
highlight this evolution by comparing legal
doctrines in different historical times. Hugo
Grotius distinguished two types of neutrality:
(1) the neutrality that hinders the power of the
belligerent with an unjust cause and favours
the belligerent with a just cause — this may be
named imperfect or quasi neutrality; (2) the
neutrality that treats the belligerents equally
assuming that it cannot identify the belligerent
on the just side — this may be named impartial
neutrality. Thus, the essence of the neutrality
policy changes according to the specific nature
of the war: just or unjust. Eighteenth-century
law scholars, such as Cornelius Van
Bynkershoek and Emmerich de Vattel whose
thought was rooted in the positive
international law, considered that non-hostes
or neutral nations must act unbiased in
rclation to belligerents.” According to the
nineteenth-century law scholar Klenn, only the
impartial neutrality was accepted.” What
happened with Grotius’ twofold way of non-
participation: quasi neutrality and impartial
neutrality? Why only the impartial neutrality
succeeded to be generally accepted? The
answer lies, partially, in the nature of the
political configuration of the international
society.'” The legal international norms result
from coordinated consensus among states. The
key for understanding the public international
law is therefore the link between the
international  politics and the generally
accepted and recognized international rules.

The legal rules of neutrality originated
from the balance of power system that allowed
for flexible alliances and military capabilities
distributed among the Great Powers in a
pattern of:approximate parity. The bilateral
treaties of friendship, trade, and navigation in
a standard pattern'' confirm that the central
states were interested in preserving the trade
between countries in case of war. The balance
of power system saved the law of neutrality
when Great Britain banned the maritime trade
between its enemies and the neutrals. The
neutrals built alliances to deter the British
aggressive actions against their interests and
trade — the so-called ‘Neutrality Leagues’ or
‘Leagues of the Armed Neutrality.”*
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After the Napoleonic wars, the law of
neutrality evolved based on treatises and
customs developed during the wars. Two
processes affected significantly this evolution:
the shift from contractual neutrality to
institutional neutrality and the emergence of
neutrality as a strategic and security policy for
the small states in time of peace. The
institutionalization of neutrality implies that the
norms are generally accepted in the
international society by means of multilateral
treaties, not only bilateral contracts, negotiated
and adopted at international conferences.!” The
series of conferences started with the Congress
of Vienna (1815), where the international law
began to be codified. International law evolved
continuously within the political reality of the
multipolar balance of power system and was
complemented by the Great Powers’ consensus
(the ‘FEuropean Concert’) that legalized the
international law institutions in the form of
multilateral treaties. The states’ decision-
makers, concerned with the laws of war, related
them to neutrality, because some states could
be at war while other states might want
peaceful relations with them." For example,
Great Britain, Prussia, and Russia were neutrals
in the war among France, Italy, and Austria
(1859); Great Britain and Russia were neutral
in the war between France and Prussia (1870-
71); in the Ottoman — Russian war (1877-78),
the other Great Powers remained neutral. At the
Conference of Paris (1856), a part of the law of
maritime war was codified under the treaty
known as ‘The Declaration of Paris’, which
contains the legal principles of free trade
between belligerents and neutrals, as well as the
principles of blockade and contraband that are
also important in the belligerent-neutral
relations. At the second Hague Conference
(1907 the law of war and neutrality was
codified under the fifth *‘Convention Respecting
the Rights and Duties of Neutral Powers, The
Persons in Case of War on Land’ and the
thirteenth ‘Convention Concerning the Rights
and Duties of Neutral Powers in Naval War.’

The permanent neutrality emerged in the
nineteenth century as a result of the FEuropean
Great Powers” policy. Several small states
needed to secure their neutrality in potential

wars. At the same time, the political-military
strategists of the Great Powers considered
some of them geo-strategic locations, vital
during war times. The sources of the legal
permanent neutrality are the domestic law of
the small states and the multilateral treaties
that warranted or recognized their neutral
status. The first, and most traditional example,
is Switzerland.”® Located at the bottleneck of
the Alps, Switzerland was a buffer state
between France and the Habsburg Empire and
later between Germany, France, and Italy. The
Swiss neutrality is based on the Swiss
Constitution and on the guaranty treaty
adopted by the Great Powers at the Congress
of Vienna, in 1815. Similar cases are Belgium
— neutral from 1839 and considered a
‘strategic glacis’ for Great Britain — and
Luxembourg — neutral from 1867 and
considered a buffer state between France and
Germany. A different case is Sweden.
Strategically located at the periphery of the
system, lacking constitutional obligations able
to stop its participation in political-military
treaties, and unbound by multilateral treaties
to the permanent neutrality, Sweden chose a
non-alignment  policy in the nineteenth
century. This position is rooted in the tradition
of its foreign policy backed by the majority of
the political elite and citizens.'®

I explained above the emergence and
development of the classical neutrality not for
the sake of historv, but for a better
understanding of the political setting of the
contemporary international society, which
helps unveil the positions of third-party states
in military conflicts. The obligations of the
traditional neutrality were designed to protect
the interests of both belligerents and neutrals.
The beligerents did not want that third-party
states favour the oppesite side; the neutrals
wanted to protect their status and to avoid
entanglement in undesired wars. However, the
law of neutrality was not designed for cases of
collapse of international order, more
specifically of generalized war. Seven years
after the two Hague Conventions — that
reached a climax in the evolution of the law of
neutrality’” — the neutrality was challenged by
major events in international relations: the two
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world wars followed each by attempts of
organizing the international society that aimed
to eliminate the ‘international anarchy.”

For the purpose of this article — that does
not aim to describe and analyze the
unfavourable situation of neutral states and the
way they moved off from the traditional legal
obligations of the neutrality during the world
wars'® — it is enough to mention that after the
World War [ and II, waging war was
prohibited as an instrument used by states (see
the Briand-Kellog Treaty 1928 and the UN
Charter 1945). Under the collective security
theory, this implied the removal of the
impartial neutrality, so that states acted, at
different extent, against thc aggressor states
and favoured the victim states. In reality, the
impartial neutrality survived twice; in legal
terms, this was a return to the twofold stance
of non-belligerency: impartial or quasi neutral.

The Covenant of the League of the
Nations did not make the war obsolete but it
limited it. On the basis of art. 16, states that do
not fight military against the state that breaks
art. 12, 13, and 15 are bound by some
obligations that offer them the status of quasi
neutrality.”” But the League of the Nations did
not succeed to limit the wars and the Briand-
Kellog Treaty did not provide for specific
sanctions against the states that broke the
obligations of the treaty. The UN Charter is
better equipped in this matter: war, aggression,
and the use of force are proscribed in inter-
state relations. Moreover, it provides for a
mechanism that works against the state that
breaks or endangers the international peace. In
the following, | analyze the neutrality in the
context of the UN collective security system
and the contemporary state practice of
neutrality and non-belligerency.

The UN Charter has not suspended
directly the lawfulness of the impartial
neutrality. The central aspect of the UN law’s
impact — particularly the Chapter VII of the
UN Charter on the right of a state to exercise
the traditional law of neutrality — deals with
how states, third-party in an international
armed conflict, can be required legally to
deviate from the law of neutrality. It is less
important how the UN system should operate

in relation 1o neutrals than how the UN system
actually works based on a precedent.

The most relevant case — and almost
unique if considering the Korean case less
significant for this discussion — is lIrag’s

aggression against Kuwait. The Security
Council (SC) Resolution 660 — adopted on
August 2, 1990 — stated that Iraq was an
aggressor state based on art. 39 of the UN
Charter.” This Resolution does not constrain
the states to deviate from the traditional
obligations of neutrality; it only creates the
right of a neutral state that adopts the
neutrality status to help the victim state in
non-military ways. Based on art. 40, the SC
can ask the states participating in military
conflicts to conform to some provisory
measures such as the call to suspend the
hostilities.! This type of resolution has no
impact on neutral states. Only a binding
resolution under art. 41 such as Resolution
661,% corroborated also with art. 2 (5) and art.
103 can force the neutral states to deviate from
the law of neutrality, specifically to suspend,
partially or entirely, commercial relations and
communications of any type such as
communication by air, radio, mail, and train,
among others. An example in this sense is the
total embargo in the Iraq case.

The resolution that constrains the states to
stop the diplomatic relations with the aggressor
state is not considered a deviation from the
obligations of neutrality. No neutral state was
ever forced by the SC to act military against a
state that was considered aggressor. The SC
authorizes the states or state coalitions to use
the force against the aggressor states, but the
neutrals are not forced to participate actively,
only to deviate from the law of neutrality based
on art. 41. Thus, the SC resolution under art. 41
renders compulsory another type of neutrality
that bounds the states, which do not want to
participate in a military conflict, to discriminate
one side of the conflict. This is an important
support for the opposite part of the conflict that
has the SC authorization to use the force. Art.
41 suspends the law of neutrality, which is also
related to the UN Charter art, 2 (5) and art. 103.
The deferral of the law of neutrality is limited
to the special obligations enshrined in the SC
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resolution that does not allow the neutral states
to deviate from the neutrality law in favour of
the aggressor state. I'or cxample, USA asked
Iran to respect the neutrality law and held the
Iragi military air units present on Iranian
territory.” This type of neutrality has no
official name; it can be named quasi neutrality,
along with other names: qualified, imperfect,
and differential neutrality.

The resolutions under art. 39 create rights
(possibilities), but no obligations for the
neutral states to sanction the aggressor state by
means of sanctions such as the ones mentioned
above under art. 41, or to sustain passively the
military actions by allowing for free transit of
the military units that move to fight against the
aggressor state. Examples in this sense are
Austria, Ireland, and India that permitted the
free transit.”* It should be emphasized that the
[rag-Kuwait casc 1s a rare example in which
states, third-party to a military international
conflict, know clearly how they should act
under international public law. These issues
become blurred in situations in which the
force is used under a SC resolution that
implies”” the authorization of the use of force
(this is the case of the Kosovo War and the
recent US-Iraq war), or in situations of
military conflict between states without any
SC resolution identifving the aggressor state.
The confusion is caused by two major factors:
one refers to the radical change of the political
reality after the World War II; the other refers
to the modern ius ad bellum.

The international society of states after the
World War 11 was characterized by bipolarity
{during the Cold War) and unipolarity (after the
Cold War). Therefore, the situation in which
several central actors are at war while others
are neutral is no longer possible, as it was in the
nincteenth century. During the Cold War, USA
and the former USSR, as two superpowers,
could not afford the war against each other
because of the nuclear balance; after the Cold
War, USA is the only central actor. In this type
of power system, the law of neutrality is not
anymore the uniquely accepted status for states
that are third-party in military conflicts between
other states. In both the unipelar and the bipolar
systems, third-party states are not so keen to

apply the legal obligations under the traditional
law of neutrality. For example, it was no secret
that the Soviet Russia was sustaining the North
Vietnam against the US. Under the traditional
mnternational law of neutrality, the US would
have been entitled to declare war or to retaliate
against the Soviet Russia. But it 1s well-known
why this never happened. On the other hand,
the US retaliated against Cambodia under the
right of self-defence.”® This practice does not
lead to a customary law because in similar
cases states acted differently. It is obvious that
also Iran could not afford to declare war against
the US when the latter deviated from the law of
neutrality favouring Iraq, in the lran-Iraq war.”’
In the unipolar world, there are many states
interested in supporting, to a different extent
(supposedly not military), the central actor in a
military conflict situation, and other states
interested in applying the strict neutrality, in
different circumstances.

All these stances in cases of armed conflicts
across international boundaries, outside the UN
framework, apparently chaotic — in the sense
that some third-party states are neutral in the
classical sense and other states choose to assist,
more or less, one stde — are based on the
contemporary international faw. The realities of
international politics are mirrored in the states’
rules and practices during international armed
conflicts. Because of the modemn ius ad bellum,
third-party states to a conflict have the option
either to apply the law of neutrality or to take
an intermediate position between neutrality and
belligerency.® This option operates when SC
does not take enforcement measures and does
not identify the aggressor state. The modern ius
ad bellum is based on the distinction between
aggression and self-defence; this results from
the UN rules regarding the illegality of
resorting to force in inter-states relations except
for the cases of self-defence. These rules are ius
cogens — that 1s, they do not allow for
conventional or customary derogations. Thus,
the necessity to distinguish between the
aggressor and the victim of the aggression has
inevitable consequences for the position of the
third-party states. When the SC does not
function under Chapter VII, the third-party
states have the right, not the obligation (maybe
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a moral one) to discriminate the aggressor state
and fo assist the victim state in different ways
such as providing for economic help and
subsidies for the victim, while suspending
financial and other economic relations with the
aggressor.

But there is no violation of international
law if a third-party state applies the law of
neutrality based on its own safety or other
considerations of political nature. Between the
non-belligerents and the belligerent discri-
minated by them, the general law of peace
would operate. Using the force, under the law
of neutrality, against a third-party state for the
reason that the latter assisted the encmy would
be a viclation of the international law because,
as I stated above, the rulcs enshrined in the UN
Charter are jus cogens.

However, it ts questionable whether states
are entitled under art. 51 to use the force
against a non-participant/third-party state on the
basis that the latter permits the hostile military
units to transit its national land or air or,
{urthermore, that the national land, air, and/or
sea 1s used as a base of attack. It can also be
imagined a case in which a non-participant
state allows for conscription on its territory for
the military purpose of a state part to an armed
conflict. Would the other state, part to the armed
conflict, be entitled to threat or to use the force
under art. 51 against the non-participant state? In
all these questionable stances, the states part to
an armed conflict would use force only based on
the self-defence principle; the closeness to the
neutrality law is only a matter of coincidence,
not a legal base to justify the act of using the
force or of threatening with force.”

The optional feature of neutrality in the
contemporary international law raises some
problems: first, whether the international
community have already developed or is in the
course of developing new types of legal
obligations that operate during armed
conflicts, not only for neutrals but also for
non-belligerents {quasi neutrals); second, the
international lawyers have still to explore the
issue of applying the rules of neutrality in
international armed conflicts that are not
formalized and recognized states of war (non-
war situations).

The non-beligerents are the states that do
not want to apply the neutrality obligations of
impartiality, but that want to be free to decide
the degree to which they assist or help one of
the parties in the armed conflict, providing that
they do not participate military in the conflict.
We have already seen how S.C. can force the
creation of lawful obligations for non-
belligerents as well as for neutrals. This is not
the case when the SC does not act towards
authorizing enforcement actions against the
illegal use of force or, at least, towards
indicating the state that breaks the international
peace. In the Ilatter situation, the non-
participants to the conflict would be neutrals in
the lawful sense or non-belligerents as an
intermediate position between neutrality and
belligerency. But assisting a state, part to an
armed conflict, only on the bases of art. 51,
makes way for abuses, especially when both
sides claim the right to use the force under art.
51. Moreover, the possibility of being biased
towards one side does not help a peaceful
resolution, but hamper humanitarian disasters
caused by war. The rules governing relations
between belligerents have a fundamental
humanitarian function that is linked with the
modern trend toward the protection of human
rights. Neutrals and non-belligerents have
important roles as ‘protecting powers’™ under
the Geneva Conventions and the First
Additional Protocol’ that states in art. 2 (c) that
‘ “Protecting Power” means a neutral or other
State not a Party to the conflict which has been
designated by a Party to the conflict and
accepted by the adverse Party and has agreed to
carry ‘out the functions assigned to a Protecting
Power under the Conventions and this
Protocol.” New legal obligations modify the
neutrality law and bring the non-belligerency
close to a lawful status based on the SC
Resolution 612°' about the Irag-Iran War and
on the 1993 Paris Chemical Weapons
Convention®®. Both legal sources make
compulsory for third-party neutrals or other
states not part to an armed conflict to prohibit
and to stop the transfer of chemical weapons to
the belligerents. Banning the transfers of some
types of weapons in any direction is a new kind
of obligations in the international law of
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neutrality. Moreover, it should be noted that art.
7 of both Hague Conventions are clearly out-
of-date because the reality has changed. At the
beginning of the twentieth century, the
governments engaged less in the trade of war
materials and in manufacture; at present, they
exercise more or less strict control over the
export of arms and ammunition even if their
manufacture was left in the hands ot the private
enterprise. In  the present international
community, there is a growing interest to
hinder the spread of weapons of mass
destruction and their afferent technologies. In
time of armed contlicts among states,
prohibiting the export of war material for both
sides and binding all non-participants would be
a solution to stop human disasters and to create
conditions for beginning peace negotiations
between the beligerents.

The contemporary international faw alfows
for the distinction between impartial neutrality
and quasi neutrahty. If the application of the
neutrality law is an option, then the issue of
when these rules operate becomes prominent.
When neutrality was the uniquely accepted
status of non-participation under the law of
Hague, it operated in relation to the existence
of a formal state of war after a declaration of
war, an ultimatum, or an implicit animus belli
from the part of at least one state. The modem
law of armed conflicts came into existence in
all cases of armed conflicts under the law of

. Geneva. This is not the case of neutrality that,
as | put above, depends on the existence of a
formal state of war. But the practice of states
shows, on the one hand, that states do not
recognize the formal status of war when there
is an armed conflict among them and, on the
other hand, that third-party states maintain the
optional status of the impartial neutrality
whenever the state of war is existent or not.
Nevertheless, there should not be drawn the
conclusion that neutrality can be applied
discretionary. The legal scholars show, based
on the recent states’ practices of armed
conflicts, that neutrality is applied in time of
‘actual military fighting of a certain intensity
and magnitude between forces of at least two
states — that is defined as the sfate of
generalized hostilities.”” The Irag-Tran War

and the Falkland War confirmed that the
existence ot a formal state of war is irrelevant
both for the operability of the neutrality law
and as a condition of materializing the
belligerent rights, that 1is, imposing a
contraband list under the law of prize against
trade between third-party. states and enemies,
for example the Israel-Egypt War in 1948 (sce
the prize court at Alexandria) and the Kashmir
War in 1965. It should be stressed that the
example of states that call for the belligerent
rights based on a state of war are rare after
World War 11 and the 1965 case is the last one.
In conclusion, when an armed conflict
emerges among states, third-party states
should determine when the conflict reaches
the level of actual generalized hostilities or at
least if there is an imminent intention of this
kind of conflict, for example the Falkland
Islands War.

Not only the neutrality in time of an armed
conflict altered from the traditional framework
but also the permanent neutrality. During the
Cold War it was a generally accepted
requirement for some states to choose a
strategic policy outside the two rival blocks.
Yet the legal scholars disputed on the
compatibility of the permanent neutrality and
the UN system.‘M

The general trend after World War Il
increased the number of non-alignment cases
instead of that of legal permanent neutrality
cases. Excepting Austria, the other neutrals that
appeared did not define their status in
international legal terms. The experiment of the
neutral Indochina states was a fatlure because
there were no important state-actors that could
or wanted to warrant effectively this status, and
also because of the instability of the region and
of the internal weakness of the new states. In
Europe, the neutrals continued to be
Switzerland, Sweden, Ireland, Austria, and
Finland. No matter how these states have
defined their status, in legal or not legal terms,
they have in common the policy of non-
participation in collective defence
agreements.”  But  sccuring the non-
participation in international armed conflicts
does not automatically mean that these states
could perform the impartial neutrality in all the




50

Euro-Atlantic Studies

armed conflicts that occur in the international
society. The real change of the international
environment that affected the permanent
neutrality is the emergence of the link between
international trade and security issues of
political and even military nature. This change
is emphasized especially in Europe, where the
process ‘of socio-political and economic
integration into the European Community and,
later, the Furopean Union produced a domestic
tension for the neutral states between the policy
of traditional neutrality and the perspective of
economic marginality. Even during the Cold
War, neutrals, excepting Finland, became
increasingly dependent on the US export of
high technologies. This ran in parallel with the
increasing economic interdependence with the
EC states.

At the end of the 1980s, decision-makers
in the FEuropean neutral states began
considering a compromise that would make
neutrality compatible with the EC member
status. Encouraging was the lack of
compulsory collective defence agreement for
the members of the EC/UE and the precedent
of neutral Ireland, part of the EC from 1973.
The end of the Cold War meant another
positive condition for the neutrals’ integration
within the Eurcpean system. In 1995, Austria,
Finland, and Sweden entered the EU. *’ The
Swiss citizens chose to be outside of the EU
and accepted the UN membership only in
2002. Essential in the Swiss case is the
national identity that has been strongly shaped
by three fundamental political institutions;
neutrality is one of them, along federalism and
direct democracy.” Neutrality plays also an
important role in defining the national identity
in Sweden. In Austria and Finland, citizens are
attached to this policy although this policy is
relatively recent, after War World 11, and it is
connected at roots with the conditions
emerged from the Cold War context in
Europe. In the post-Cold War international
environment, the European neutral states have
the effective right (not only the theoretical
one) and the will to play an active collective
security role in both global and European
arenas. At present, the ‘European Security and

Defence Policy’ drafted by the EU Common

Foreign and Security Policy does not imply a
collective defence alliance but it -implies
participation in crises management,
peacckeeping, peace-enforcement, and
humanitarian operations, known as the
Petersberg Tasks. The EU neutrals participate
in the CESDP and in the European Rapid
Reaction Force that is the military tool
intended to resolve the military operations
enshrined above.”

It can be considered that neutrality for the
EU countries begins to be a pelitical fiction or,
at least, a policy that deviates substantially
from  the hypothetical  possibility of
maintaining an independent and impartial
status of neutrality in many cases of armed
conflicts across international boundaries.*’
This consideration stems from the following
arguments.

First, participating with mititary units in
management crises or peacekeeping operations
means a high possibility of being entangled in
an international armed conflict. The troops sent
in a country for a peace-support mission can be
attacked by one side of the civil war, so that the
neutrals would be involved in an international
armed conflict aleng other EU states that are
part of WEU and NATO. This exposure to war
situations 1s a clear deviation from the essence
of a strategic option of a state to avoid
participation in an armed conflict.

Second, the practical meaning of the
permanent neutrality in Furope is absent,
There arc no wars and it is hardly possible to
conceive of a war between EU member states
or even member states and non-member states.
There are no hypothetical military threats in
the geographical proximity of the EU neutrals,
especially in Ireland or Sweden cases; the lack
of real threats is broadly linked with the
absence of a potential aggressor from a
military alliance, as it was the case in the Cold
War period. Then, neutrality represented the
way to secure independence and territorial
integrity; now these two clements are not
threatened anymore in the European context.
Yet some scholars warn that we cannot predict
the future; thus, it is wiser to prevent the
entanglement in armed conflicts and to apply
the neutrality in relation to geographical
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remote  armed conflicts.  The counter-
arguments affirm that neutrals will have to
deal with an increasing process of
strengthening the political solidarity among
the EU states in foreign affairs; this results
naturally from the increase of socio-economic
and security interdependence in Europe.
Besides these two i1ssues, there can be
added a third one: concerning the defence, the
EU neutrals are not involved (WEU is a
different body from the EU), but the
possibility of applying impartial neutrality in
case of aggression against an EU member is
almost inexistent. It is hard to believe that
neutral governments would not support
politically and economic a fellow EU state
which is attacked. For this situation, there is a
precedent in the Falkland War case. Evidently,
this example is not absolute: history is not like
physics experiments, reproducible in similar
conditions. However, this is the only example

Conclusions

As long as international armed conflicts
exist, the interests of states to be outside of
this kind of conflicts will also exist. The state
practice of post-War World Il setting shows a
variety of attitudes of the third-party states
towards an international armed conflict that
can be categorized under the concepts of
impartial neutrality and quast neutrality.

The concept of impartial neutrality stems
from the legal norms enshrined in the 1907
Hague Conventions. The concept of quasi
neutrality is not based on multilateral treaties,
but  results from  the  contemporary
international law principles, in particular from
the modern ius ad bellum that distinguishes
between the aggressor state and the victim of
the aggression. Thus, when the SC takes
sanction measures against a state that breaks
the international peace and attacks a state, the
quasi neutrality becomes compulsory for or
legally enforceable against the ncutral states
that do not accept the sanctions related to the
aggressor state. But quasi neutrality becomes
optional as impartial neutrality when the SC
does not take sanction measures. In the later
case, most of the legal literature does not

in which the EC/EU territory was attacked and
invaded by another state. In that time only
Ireland was neutral in the EC and it sustained
and applied the EC sanctions against
Argentina."' This deviation from the neutrality
law was based only on the EC solidarity in
contexts where the SC did not function
properly and did not formulate sanctions under
art.41 (see SC Resolution 512). This leads to
the conclusion that the membership of the
neutral states in the EU renders almost
imposstble  the application of impartial
neutrality; it can be imagined a status of quasi
neutrality or, in other words, an intermediary
position between neutrality and belligerence
favouring the other EU member states in cases
of defence. The quasi neutrality of the
European neutrals is expected even in cases of
dysfunctions of the SC or before the SC takes
sanction measures against the aggressor state.

consider quasi neutrality as part of the
international law but only as a policy of non-
belligerence. This is part of a broader problem
related to the question of how, in what specific
conditions, and when a state practice becomes
part of the international customary law. In
other words, how the dynamic of internaticnal
relations 1s  connected with the public
international law.

This intricate issue arises from the conflict
of interests between third-party states and
those states part of the armed conflict. The
conflicts anse from the belligerent self-
defence and  belligerents-neutrals  trade
relations. The most important and recent guide
in this issues is the San Remo Manual on
Armed Conflict at Sea, published in 1994, a
non-otficial, legal codification made under the
auspices of the Institute of Humanitarian Law
by a group of non-governmental experts
including naval scholars, as well as lawyers.*”
This codification is primarily designed to
restate and update the law on the conduct of
armed conflict at sea and contains many
provisions bearing on the rights and duties of
neutrals and belligerents. It updates also the
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concept of neutrality in case of armed conflicts
in which the SC takes action (art. 7-9). It is
enshrined the right of self-defence that the
belligerent has under two conditions: (1) the
neutral state fails to cease the viclation of its
neutral waters; (2) the violation of the state
neutrality by the belligerent constitutes a
serious and immediate threat to the security of
the opposing belligerent (art. 22). Concemning
the economic dimension, the San Remo
Manual regulates the norms applied to neutral
vessel and civil aircraft (art. 67-71; about visit
and search art. 118-136), the norms regarding
the blockade (art. 93-104), and the capture of
neutral vessels, civil aircraft, and goods (art.
146-158). This codification confirms that even
if the optional feature of the neutrality law is

generally accepted, at least when the SC does
not function properly, third-party states and
the parts to the conflict need a set of norms
that regulate the rights and duties in self-
defence and the economic components of their
relations. ‘

The future monitoring of third-party states
practices in international armed contlicts will
focus on the will and possibilities of the state-
actors to play certain roles related to the
conditions of the international environment.
The future trends may take a different
direction from what the scholars have codified
in 1994, Yet, non-participation, in the
contemporary international law, will still
imply the choice between impartial neutrality
and quast neutrality.
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